NAGPUR BENCH : NAGPUR.
WRIT PETITION No. 5132 OF 2008

1. Nagar Yuwak Shikshan Sanstha,
having its office at Hingna Road,
Wanadongri, Nagpur. i
Through its Secretary. |

2. Yeshwantrao Chavan College of Engineering,
Hingna Road, Wanadongri, Nagpur,
through its Principal. ... PETITIONERS.

-VERSUS -

. . Maharashtra State Information Commission,
- Vidarbha Region, Nagpur,

| Having its office at Ravi Bhawan,

Civil Lines, Nagpur.

2. Rajkumar Shyamrao Bhoyar,
Secretary,
Yeshwantrao Chavan College of Engineering
Non-teaching staff Employees Union,
Hingna Road, Wanadongri, Nagpur. RESPONDENTS.

Mr. Shashank Manohar Advocate for the Petitioners.
Mr Rohit Sharma h/f Mr. Anand Parchure  Advocate for the Respondents,




Rule, Rule returnable forthwith. Heard finally by consent

of learned counsel for rival parties.

2. By the present petition, the petitioners have put to challenge

the order dated-.;.?.zé'ons iaassed by the State Information Commissioner,

V’idarbh_a_____}}egioﬁ, Nagpur, in Appeal No. 1772/07 holding that the Right
to Information Act, 2005 is applicable to the petitioners.

3w In support of writ petition, Mr. Shashank Manor, learned
counsel for petitioners, .vehemently argued that petitioner no.1 which is a
Public Trust registered under the provisions of Bombay Public Trusts Act
and petitioner no.2- E"L_I'.l'.'pnaided Engineering College do not at all fall
within the meaning of definition of ‘Public Authority’ as defined under

Right to Information Act. He argued that none of these petitioners were

created or established or constituted by any law made by the State

legislature, as assumed by the State Information Commissioner in his

gned order. Further, none of the petitioners have been financed



tor of Technical Education or from AICTE or from Nagpur University

cannot mean that there is any control since these are the regulatory

controls in the matter of admissions, affiliations etc. provided by their
respective laws and there is no direct or indirect control as contemplated
by the definition. He then argued that the impugned order is clearly
illegal and deserves to be quashed and set aside.

4. Per contra, Mr.Rohit Sharma holding for Mr. Anand Parchure
argued that petitioner no. 2 could not have been started without the
permission of Director of Technical Education or AICTE and the
affiliation by Nagpur University which clearly shows that these authorities
have full control over the working of petitioner no.2 including making of
admissions, fees structure, grant of permission to open new courses and
therefore there is material to show that there is control. He then argued
that the land which was allotted to petitioner no.1 for constructing
building for petitioner no. 2- college was allotted by the State

ernment on a nominal lease amount. The land which belongs to




Common Entrance Test and the petitioner no.2 does not

.- II have any authority to admit the students on its own. To add to this,

- under various schemes the Central Government as well as the State
Government provide for finance to the petitioner no.2 for undertaking
various schemes introduced by the Central Government or the State
Govg;fnri;ent for upliftment of the education standard. Even the fees are
feitﬁbursed to the students belonging to backward classes and such

: :HII;'IOUDIS are paid to petitioner no.2 by Central/State Government. In fact

- the petitioners appointed Public Information Officer in terms of the

:';f.. directions issued by the Director. He, therefore, urged this Court to
uphold the order of State Information Commissioner.
5. I have heard learned counsel for rival parties and I have also
gone through the impugned order. The definition of public authority as

be given under the Act reads thus :

i ﬂ.l"_ “Public authority” means any authority or body or

™ '._ i
T o= E L ; ool e
SRR o in ion of self government established or constituted -



(i) non-Government Organisation substantially

financed directly or indirectly by funds provided

by the appropriate Government.”
6. & Upon perusal of the provisions of the Bombay Public Trusts
Act it is clear that this Act does not on its own establish or céon‘stitute any
public trust. It is nobody’s case that petitioner no.1 was constituted or

established under the provisions of the Bombay Public Trusts Act. Similar

_is the case with petitioner no.2 since the same has also not been

established or constituted under any of the provisions of the Act of
legislature or Act of Parliament. It is not in dispute that in respect of
petitioners there is no notification as contemplated by clause (d).
Reliance placed by learned counsel for respondent no.2 about control’
in the matter of admissions, fees, regulations etc. in my opinion is

misplaced. In my opinion the word "control’ used in the definition is in a




,' . the definition is for control over the management and affairs and the

~running of the petitioners and its institutions. There is nothing on
record to show that either of the two institutions, namely petitioners are
being run insofar as its management and af_fairs are concerned either
directly or indirectly by the Government. Therefore, the control over fees
structure, admissions, new courses etc. will have to be distinguished from
the term ‘conwrol’ that is contemplated by the definition. 1, therefore,
hold that none of the petitioners are controlled by the appropriate
government.
7 Insofar as petitioner no.1- public trust is concerned, the
same is also not controlled in strict sense of the term, as I have discussed
herein before. Petitioner no.1- public trust is not run by the Government
either directly or indirectly and its management and affairs are controlled
by the trustees. No doubt, public trusts are subject to regulatory

‘measures to be found in the Bombay Public Trusts Act. But that does not



affairs of petitioner no.1- trust. Similarly, reimbursement of fees towards

reserved category students or projects required to be undertaken by the
Engineering College sponsored by the Central/Stﬁt’e Government cannot
be said to be financed for the benefit of petitioners 1 and 2. These
benefits of reimbursement etc, are ultimately for the benefits of the
students and people at large and not only for the benefit of the college or

financing the affairs of the college. At any rate, the aspect regarding

. finance is qualified by the word ‘substantially financed. There is

absolutely no material on record thﬁt both the petitioners have been
substantially financed by the appropriate government either directly or
indirectly. On the contrary, the entire infrastructure and the salary of the
staff etc. is substantially financed by petitioner no. 1 itself. This term

“substantially financed’ has been repeatedly used by the Parliament with

a view to exclude such institutions which are financed directly or

ectly with a small or a little contribution of funds by the appropriate

ent. ~ The Parliament has deliberately used the word

&

|




e Supreme Court has had to say in para 11 -

®) .

(c) that it must be presumed that the Legislature

understands and correctly appreciates the need of its own
i LY KK

people, that its laws are directed to problems made manifest

by experience and that its discriminations are based on

adequate grounds;

8. For all the above reasons, I am of the opinion that none of
q; the petitioners are covered by the definition of public authority within the
‘ meaning of Section 2(h) of the Right to Information Act. Consequently,
the impugned order will have to be quashed and set aside. In the result, I
make the following order.
9. Writ petition is allowed. Impugned order made by the State
Information Commissioner, Nagpur, on 1.9.2008 in Appeal No.1772/07 is
quashed and set aside. It is held that the provisions of Right to
ct do not apply to any of the petitioners. Rule is made

'ms. No order as to costs.



